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 1.  TIME:  9:00   CASE#: MSC12-00284 
CASE NAME: CERF VS. CHEROKEE SIMEON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

 

  

 2.  TIME:  9:00   CASE#: MSC12-00284 
CASE NAME: CERF VS. CHEROKEE SIMEON 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CHEROKEE SIMEON HOLDING COMPANY 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment or summary adjudication 
brought by cross-defendant Cherokee Simeon Holding Company, LLC (“Holding Company”).  
The motion is opposed by cross-complainant Cherokee Simeon Venture I, LLC (“CSV”). 
 
 Holding Company’s motion is denied in full.  As the Court previously advised 
the parties, the Court will set trial and issue conference dates once the parties have participated 
in mediation.   
 
 A. Preliminary Matters. 
 
 Holding Company’s request for judicial notice, filed on June 15, 2018, is granted.  
CSV’s request for judicial notice, filed on August 30, 2018, is also granted. 
 
 CSV’s evidentiary objections, filed on August 30, 2018, are sustained.  Holding 
Company’s evidentiary objections, filed on September 7, 2018, are overruled. 
 
 CSV’s request for a continuance to conduct discovery is moot, in light of the Court’s 
denial of the motion on the merits.  The parties are directed to meet and confer concerning the 
appointment of a new discovery referee. 
 
 B. The First Cause of Action. 
 
 The operative pleading is the Second Amended Cross-Complaint (“SAXC”).  The First 
Cause of Action is for breach of contract.  CSV alleges two distinct breaches of the CSV 
operating agreement and its amendments: one in paragraph 84(a), and a second in paragraph 
84(b).  The Court has referred to these two breaches as the “Zeneca payment breach” and the 
“capital contribution breach.”  
   

Even though these two breaches are asserted under one cause of action heading, 
Holding Company could have made an argument that the Court should treat them as distinct 
causes of action for purposes of summary adjudication.  (See, Silva v. See's Candy Shops, Inc. 
(2016) 7 Cal.App.5th 235, 256-257.)  However, Holding Company has not made such an 
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argument, and has not treated the two breaches as distinct causes of action in its separate 
statement.  Accordingly, if there is a triable issue as to either breach, the Court must deny 
summary adjudication as to the entire cause of action.  (Code Civ. Proc., § 437c, subd. (f)(1) 
[“[a] motion for summary adjudication shall be granted only if it completely disposes of a cause 
of action”].) 

 
  B.1. The Capital Contribution Breach. 
 

Compliance With The Operating Agreement 
 

 Holding Company moves for summary adjudication in part on the ground that it did in 
fact make the full dollar amount of the capital contributions required under the operating 
agreement: $33,500,000.  The Court finds that this argument lacks merits for three reasons. 
 

First, in light of the Court’s ruling on CSV’s evidentiary objections, the Court finds that 
Holding Company has failed to meet its burden of coming forward with competent evidence 
negating a triable issue of fact concerning the amount of its capital contributions.  Second, the 
Court finds the opening declaration of Slocum H. Fogleman virtually incomprehensible, both 
because Mr. Fogleman fails to explain the factual premises of his conclusory statements and 
because Mr. Fogleman does not define what he means by the term “capital contribution” — i.e., 
whether he is using that term as it is defined by the operating agreement.  (See, e.g., Fogleman 
Dec. ¶ 6 and ¶ 7.)  Finally, the opposition evidence, including the declaration of CSV’s forensic 
accountant, raises a triable issue of fact.  (See, CSV’s Supplemental Statement of Undisputed 
Facts, Fact No. 11 and evidence there cited; Hand. Dec., ¶ 6 and ¶ 7.) 

 
One would think it would be a simple matter for Holding Company to offer clear, 

documentary evidence of its capital contributions: checks or wire transfers drawn on bank 
accounts maintained by Holding Company or its affiliates, on specific dates in specific amounts, 
deposited into a CSV bank account.  One would also think it would be a simple matter for 
Holding Company to disentangle any such ‘real’ capital contributions from the original line of 
credit and the 2007 secured loan, and to show that no borrowed monies were improperly shown 
as capital contributions on CSV’s books.  The declaration of Mr. Fogleman, who neither qualifies 
himself as an expert forensic accountant nor demonstrates personal knowledge concerning 
Holding Company’s capital contributions, does not accomplish either task.  That Holding 
Company is seemingly unable to make such a simple, tangible evidentiary showing, more than 
four years after CSV filed its original cross-complaint, is troubling. 
 

The Statute of Limitations 
 
 In Holding Company’s opening memorandum, the heading for the section dealing with 
the capital contribution breach reads as follows: “CSHC Contributed More Capital Than Was 
Required Under the Operating Agreement.”  (Memorandum, p. 7, lines 3-4.)  This heading gives 
no hint of a statute of limitations argument. 
 

However, in a cryptic and perfunctory footnote at the end of the section dealing with the 
capital contribution breach, Holding Company attempts to toss a statute of limitations argument 
into the mix.  This footnote reads in full as follows: 
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To the extent that CSV had issues with the CERF Loan or line of credit, any such 
issues would be time barred as the Loan, with full knowledge of all members, 
occurred in September, 2007, and the line of credit was utilized until 2007 when 
the Loan was obtained and the line of credit substantially paid off.  (Fogleman 
Decl. ¶¶4-7.)  If Zeneca and CSV had issues with the Loan or line of credit, it was 
incumbent upon them to take action within the three year limitations period under 
Delaware law.  (10 Del.C. §8106)  CSV did not do so for over six years and 
Zeneca for over eight years.  Whatever claims they may have had are 
indisputably time barred under either Delaware or California law. 
 

(Memorandum, pp. 8-9, fn. 5.)  Holding Company cites no case law in this footnote. 
 
 Holding Company devotes more attention to the statute of limitations issue in its reply 
papers, and in the supplemental memoranda filed on September 27 and October 4, 2018.  
However, the analysis of the statute of limitations issue in these papers is not helpful, 
because Holding Company conflates the capital contribution breach with the Zeneca payment 
breach, and discusses the running of the statute of limitations only as it pertains to the Zeneca 
payment breach. 
 

In any event, the Court finds that Holding Company’s statute of limitations argument 
lacks merit, on multiple, fully independent grounds. 

 
B.1.a.  Because the Court has found a triable issue of fact concerning the Zeneca 

payment breach, as discussed in Part B.2 below, the Court must deny summary adjudication 
as to the entire cause of action for breach of contract.  (Code Civ. Proc., § 437c, subd. (f)(1) 
[“[a] motion for summary adjudication shall be granted only if it completely disposes of a cause 
of action”].) 
 
 B.1.b.  Holding Company’s statute of limitations argument — as stated in footnote 5 — 
lacks merit because it is a straw-man argument; it refers to a supposed breach of the operating 
agreement that CSV does not allege.  (See, SAXC, ¶ 84(b).)  CSV does not allege that Holding 
Company’s conduct in taking out the original line of credit or the 2007 replacement loan was a 
breach of contract.  Rather, CSV alleges that Holding Company’s failure to make required 
additional capital contributions of up to $ 21,500,000 was a breach of contract.  The subject loan 
and line of credit are relevant only as background facts; CSV’s having to pay interest on the 
loans and being subject to judicial foreclosure allegedly could have been prevented if Holding 
Company had complied with its contractual obligations.  The subject loan and line of credit are 
also relevant in that they show how Holding Company has allegedly tried to hide its failure to 
make required capital contributions by disguising monies advanced under the line of credit and 
loan as capital contributions. 
 
 B.1.c.  Holding Company’s statute of limitations argument also lacks merit because it 
fails to address the Court’s August 20, 2015 ruling on the demurrer to the breach of contract 
cause of action, as set forth in the [First] Amended Cross-Complaint, and the pertinent 
allegations of the Second Amended Cross-Complaint.  The Court ruled as follows: “whether at 
least some of the alleged breaches are continuing breaches is a fact-intensive question that is 
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not suitable for resolution by demurrer.  (See, Smith v. Mattia (Del. Ch. Feb. 1, 2010) 2010 Del. 
Ch. LEXIS 14, at *13-14.)”  CSV alleges that the obligation to make capital contributions “is a 
continuing obligation of Cherokee Holding under the Operating Agreement.”  (SAXC, ¶ 84(b), 
p. 19, lines 22-23.)  CSV also alleges that specific examples of breaches occurred on January 8, 
2013, February 27, 2013, and May 1, 2014, “when Cherokee Holding refused to respond to 
capital calls made upon it.”  (SAXC, ¶ 84(b), p. 20, lines 15-18.) 
 
 Despite the Court’s ruling and CSV’s allegations, Holding Company simply ignored the 
continuing breach theory in its opening and reply memoranda.  For this reason, the Court 
requested supplemental briefing on the issue in the Court’s ruling of September 13, 2018: 
“The Court requests briefing on this issue, which is of obvious concern if cross-defendant 
Holding Company is in fact making a statute of limitations argument directed to the capital 
contribution breach.”  Yet Holding Company again ignored the issue in its two supplemental 
briefs.  The Court treats Holding Company’s refusal to brief the issue as a tacit acknowledgment 
that CSV’s continuing breach theory has potential merit. 
 
 B.1.d.  The only evidentiary reference in Holding Company’s footnote 5 is to paragraphs 
4 through 7 of Mr. Fogleman’s opening declaration.  However, the Court has sustained CSV’s 
evidentiary objections to those paragraphs.  Accordingly, Holding Company’s statute of 
limitations argument lacks evidentiary support. 
 
 B.1.e.  Holding Company’s statute of limitations argument also lacks merit because it is 
not fairly reflected in Holding Company’s separate statement.  Holding Company sets out only 
15 purportedly undisputed facts, none of which reference paragraphs 4 through 7 of Mr. 
Fogleman’s opening declaration.  The only undisputed fact that appears related to the capital 
contribution breach is No. 14, which reads as follows: “Since formation, CSHC had contributed 
capital in the amount of $50,753,735 to CSV.”  Fact No. 14 does not support Holding 
Company’s statute of limitations argument. 
 
 This is not a trivial defect.  Holding Company argues in its footnote 5 that CSV waited 
“for over six years” before filing its original cross-complaint on January 8, 2014.  The implied 
premise of this argument is that some event occurring in late 2007 triggered the running of the 
statute of limitations.  However, Holding Company gives no hint as to what event this might be, 
much less what evidence referenced in the separate statement supports an accrual date in late 
2007 for the capital contribution breach. 
 

Accordingly, Holding Company’s motion is denied on the additional procedural ground 
that the opening separate statement is defective.  (See, Code Civ. Proc., § 437c, subd. (b)(1) 
[the failure to file a proper separate statement ”may in the court's discretion constitute a 
sufficient ground for denying the motion”].  See also, Cal. Rules of Court, rule 1350, subds. (d) 
and (h) [prescribing the format for an opening separate statement].)  A proper separate 
statement is not a technicality; rather, it is necessary “to afford due process to opposing parties 
and to permit trial courts to expeditiously review complex motions for [summary adjudication] to 
determine quickly and efficiently whether material facts are disputed.”  (United Community 
Church v. Garcin (1991) 231 Cal.App.3d 327, 335.  See also, Department of General Services 
v. Superior Court (1978) 85 Cal.App.3d 273, 284 [the party moving for summary judgment "is 
held to strict compliance with the procedural requisites"].) 
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 B.1.f.  Holding Company appears to concede that the statute of limitations for CSV to 
bring claims for breach of the operating agreement was tolled during the time that Holding 
Company was the “Manager and Tax Matters Partner” of CSV.  This is based on the obvious 
proposition that Holding Company was not going to sue itself.  Holding Company also expressly 
acknowledges that the fourth amendment to the operating agreement, which transferred the 
duties of “Manager and Tax Matters Partner” from Holding Company to Zeneca, Inc. (“Zeneca”) 
was not fully executed until April 29, 2011.  (Batchelder Dec., ¶ 9 and Exh. “E”.)  Yet Holding 
Company has not made a persuasive argument why the statute of limitations was not tolled 
through April 29, 2011, and has offered no evidence concerning when and how the actual 
handover of duties was accomplished.  CSV’s initial cross-complaint was filed in January 2014, 
less than three years after Zeneca’s execution of the fourth amendment.  This is yet another, 
fully independent ground for denying Holding Company’s motion, insofar as it is based on the 
statute of limitations. 
 
  B.2. The Zeneca Payment Breach. 
 

Compliance With The Operating Agreement 
 

 Holding Company offers no evidence disputing CSV’s allegation that Holding Company 
breached its obligations under the second amendment to the operating agreement.  (SAXC, 
¶ 84(a).)  Accordingly, for purposes of Holding Company’s motion, the Court will assume that 
CSV’s allegation is true. 
 

The Statute of Limitations 
 
 Holding Company argues that the statute of limitations for the Zeneca payment breach 
accrued on December 31, 2009, the date when CSV failed to pay Zeneca the full amount of its 
“Invested Capital,” in the principal sum of $ 17,950,000.  Holding Company also argues that 
CSV had no obligation make annual interest payments after December 31, 2009.  The Court 
finds that summary adjudication should be denied as to the Zeneca payment breach for the 
following reasons. 
 
 B.2.a.  Because the Court has found a triable issue of fact concerning the 
capital contribution breach, as discussed in Part B.1 above, the Court must deny summary 
adjudication as to the entire cause of action for breach of contract.  (Code Civ. Proc., § 437c, 
subd. (f)(1) [“[a] motion for summary adjudication shall be granted only if it completely disposes 
of a cause of action”].) 
  
 B.2.b.  Insofar as Holding Company’s statute of limitations argument is addressed to 
CSV’s failure to pay Zeneca the full amount of its “Invested Capital,” the argument lacks merit 
because it is a straw-man argument; it refers to a supposed breach of the second amendment 
that CSV does not allege.  (See, SAXC, ¶ 84(a).)  CSV alleges that Holding Company breached 
its independent contractual duty to make capital contributions sufficient to allow CSV to make its 
annual interest payments, in the sum of $ 1,077,000, on the principal amount of $ 17,950,000.  
(SAXC. ¶¶ 29-32 and ¶ 84(a).)  CSV alleges multiple breaches of this duty, occurring on 
December 31 of the years 2009 through 2016.  (SAXC, ¶ 84(a).) 
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 B.2.c.  Insofar as Holding Company’s statute of limitations argument is addressed to 
CSV’s failure to make annual interest payments, the argument lacks merit based on the plain 
meaning of the second amendment.  Paragraph 4 of the amendment requires that CSV make 
annual interest payments “so long as any portion of the Preferred Member’s Invested Capital is 
outstanding.”  Accordingly, under the very cases cited by Holding Company in its opening 
memorandum, CSV can sue Holding Company for the interest payments that came due within 
three years of the filing of the original Cross-Complaint.  (See, Walpole v. Walls, 2003 Del. C.P. 
LEXIS 37, *4-5 [“[i]n Delaware, limitations on lawsuits for breach of installment payment 
contracts accrue with respect to each installment only from the time the installment becomes 
due”]; White v. Moriarty (1993) 15 Cal.App.4th 1290, 1299 [“the state statute began to run 
against each installment as it became due”].) 
 
 B.2.d.  The statute of limitations argument also lacks merit for the reason stated in 
Part B.1.f above: Holding Company has not made a persuasive argument why the statute of 
limitations was not tolled through April 29, 2011, when Zeneca took over as manager. 
 
 C. The Second Cause of Action. 
 
 The Second Cause of Action is for breach of fiduciary duty.  CSV alleges two distinct 
breaches of fiduciary duty: (1) the same breaches of contract alleged in the First Cause of 
Action, and; (2) failing to prevent CSV’s guarantors from settling with CSV’s secured lender and 
instead actively participating in that settlement.  (SAXC, ¶ 88 and ¶ 91.)  The Court notes that 
while CSV adverts to additional breaches of fiduciary duty in its opposition papers, no such 
breaches are fairly reflected in the allegations of the Second Cause of Action; CSV will need to 
file a motion for leave to amend if it wishes to assert additional breaches of fiduciary duty at trial. 
 
 Insofar as Holding Company’s motion is based on the statute of limitations, the motion 
lacks merit for the same reasons stated in Part B of this ruling above.  Further, the settlement 
with the guarantors was conduct occurring in June 2012, less than three years before CSV filed 
its original cross-complaint.  (SAXC, ¶ 51 and ¶ 91.) 
 
 Insofar as Holding Company’s motion is based on CSV’s asserted failure to adequately 
allege an actionable breach of fiduciary duty, the Court regards the motion as a disguised 
motion for reconsideration of the Court’s ruling on the demurrer to the [First] Amended Cross-
Complaint.  At this late date, the Court declines Holding Company’s invitation to reconsider the 
adequacy of CSV’s pleading.  However, the Court reserves the right to reconsider this legal 
question at trial. 
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 3.  TIME:  9:00   CASE#: MSC16-02204 
CASE NAME: REPUBLIC VS. GONZALEZ 
HEARING ON OSC RE: ATTORNEY GLASPY'S FAILURE TO APPEAR AT THE 
10/09/18 FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Discharged.  No appearance necessary. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00763 
CASE NAME: BRUZZONE VS. CALLISTER 
HEARING ON DEMURRER TO CROSS-COMPLAINT of SIBLEY 
FILED BY MILTON FRANKLIN BRUZZONE 
* TENTATIVE RULING: * 
 
 Plaintiff/Cross-Defendant Milton Bruzzone’s demurrer to Marilyn Sibley’s Cross-
Complaint is sustained in part and overruled in part.  The amended cross-complaint shall be 
filed and served on or before November 15, 2018.   
 
 This action arises out of a property dispute. Cross-Complainant Marilyn Sibley, as 
Trustee of the Sibley Trust dated May 30, 1990, brings this action as co-owner of the real 
property located at 3511 School Street.  Cross-Defendant Milton Bruzzone owns the adjacent 
Rosedale Street Property. There are two small parking areas along the western side and 
southern portion of the School Street Property, which Cross-Complainant has labeled “Area B” 
that are in dispute.  As alleged, Area B has always been within the School Property’s side of the 
fence separating the property from the Rosedale Property.  In 1978, Cross-Complainant’s late 
husband, Dr. Sibley, together with Callister’s predecessor, Dr. C.T. Callister, retained surveyors 
for some estate planning related lot-split efforts to the School Street Property. The surveyors 
discovered that Area B was mistakenly included in the legal description of the Rosedale 
Property. However, for the past 57 years, Cross-Complainant, Defendant Callister and her 
predecessors, and their tenants have had exclusive use of Area B.   
   
 
1st C/A—Breach of Oral Agreement/Contract 
 
 As to the First Cause of Action for Breach of Oral Agreement/Contract, the demurrer is 
sustained with leave to amend. 
 
 Cross-Complainant Sibley alleges that in April 2016,  Cross-Defendant Bruzzone 
entered into a binding oral contract—the Permanent Parking Easement (“PPE”) Agreement—by 
which Bruzzone agreed to grant the permanent easement regarding Area B without rents, so 
long as  Callister and Cross-Complainant paid for the preparation of the required PPE 
paperwork.  Mrs. Sibley alleges Callister and Sibley performed all of their duties, but Bruzzone 
has refused and failed to perform. 
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 Cross-Defendant demurs to the breach of contract on the ground the claim fails to state 
a cause of action because Cross-Complainant has not alleged facts to demonstrate compliance 
with the Statute of Frauds. (CCP § 430.10(e).)  Here, the permanent parking easement 
constitutes an interest in real property and the word “permanent” connotes an outright 
conveyance.   “‘A contract coming within the statute of frauds is invalid unless it is memorialized 
by a writing subscribed by the party to be charged or by the party's agent. [Citation.]” (Daniels v. 
Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1176; Cal. Civil Code § 
1624(a)(3).)   However, “[F]ull performance takes a contract out of the statute of frauds … where 
performance consisted of conveying property, rendering personal services, or doing something 
other than payment of money.”  (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 
Cal.App.4th 1150, 1176.)   
 
 Here, Cross-Complainant alleges full performance of duties and obligations under the 
PPE on the part of Sibley and Callister, (Sibley Cross-Complaint, ¶16.) Cross-Defendant argues 
this allegation of “full performance” is only Sibley’s attempt to circumvent the Statute of Frauds.  
The cross-complaint fails to allege Sibley’s performance in reliance on Bruzzone’s promise to 
grant the PPE.  The cross-complaint make references to payment of the preparation of the 
required PPE paperwork as the obligation of Sibley. Sibley admits the paperwork prepared by 
Schell & Martin, per the agreement, was entirely paid for by Callister.  (Sibley’s, Cross-
Complaint, 6:18-23.)   
 
 In previous cross-complaints, Callister’s verified pleadings indicate that she, as trustee of 
the Callister Family Trust, not Sibley, paid $10,000 in an effort to obtain a Lot Line Adjustment.  
(Callister Verified Second Amended Complaint, ¶21.) In contrast to the allegations in Callister’s 
verified pleadings, Sibley now alleges the same $10,000 was paid for the PPE paperwork in 
reliance upon Bruzzone’s promise to grant the easement. 
 
 The court is not clear as to Sibley’s duties and obligations under the agreement or her 
fulfillment of the obligations.  The allegations in the cross-complaint are vague as to Sibley’s 
performance. The cross-complaint fails to allege how Sibley, the party seeking to enforce the 
oral contract, changed position in reliance on the oral contract. “[T]he party seeking to enforce 
the contract must have changed position in reliance on the oral contract to such an extent that 
application of the statute of frauds would result in an unjust or unconscionable loss, amounting 
in effect to a fraud.” (Secrest v. Security National Mortgage Loan Trust 2002-2 (2008) 167 
Cal.App.4th 544, 555.)      
 
 Also, from the allegations, Cross-Complainant Sibley, implicitly alleges she was not a 
party to the oral agreement between Bruzzone and Callister.  She alleges in the cross-complaint 
that she was and remains an intended third party beneficiary of the PPE Agreement.  (Sibley 
Cross-Complaint, 7:5-7.)  However, the cross-complaint contains no facts showing Cross-
Defendant Bruzzone ever expressed an intention of benefiting Sibley via the oral contract. 
Moreover, when Callister entered the agreement with Bruzzone, she thought she was 
the sole owner of the School Street Property and there is no indication that she intended to 
benefit Sibley.  
 
 In the Opposition, Sibley argued that as co-owner of the undivided interest in the School 
Street Property, she automatically stood to receive the benefits of the oral agreement and has a 
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right to enforce the oral agreement. Sibley has cited no authority for the position.  As alleged, 
the cross-complaint fails to allege facts demonstrating Sibley has the right to enforce the 
agreement between Bruzzone and Callister.  The demurrer is therefore sustained, with leave 
to amend. 
   
 
 2nd C/A—Declaratory Relief 
  
             Demurrer to the Second Cause of Action for Declaratory Relief is sustained with leave 
to amend. 
 
            Cross-Complainant desires a judicial determination of her rights and duties with respect 
to every claim in and every cause of action in Bruzzone’s First Amended Complaint and in her 
own Cross-Complaint.  Cross-Complainant Sibley alleges she owes nothing to Bruzzone, and 
that Bruzzone owes property interests and/or monetary damages to her.   
 
 Cross-Defendant demurs on the ground the claim for declaratory relief is duplicative of 
the claims and issues already before the court.  Sibley alleges, “Actual controversies have 
arisen and now exist between and among the parties concerning their respective rights and 
duties involving the claims and causes of actions alleged in the First Amended Complaint, and 
the claims and causes of actions alleged in this Cross-Complaint.”  (Sibley Cross-Complaint, 
¶22.)  “The object of the statute is to afford a new form of relief where needed and not to furnish 
a litigant with a second cause of action for the determination of identical issues."  (Cal. Ins. 
Guar. Ass'n v. Superior Court (1991) 231 Cal.App.3d 1617, 1623-1624.) Sibley has not 
identified any specific controversy requiring separate determination. Declaration of rights adds 
nothing to those matters set forth in the complaint and Sibley’s cross-complaint.    
 
 Secondly, the causes of action in the complaint and Sibley’s cross-complaint involve 
remedies for past wrongs.  “Declaratory relief operates prospectively to declare future rights, 
rather than to redress past wrongs. (Canova v. Trustees of Imperial Irrigation Dist. Employee 
Pension Plan (2007) 150 Cal.App.4th 1487, 1497.) 
 
 Finally, Sibley argues in the Opposition that her right to seek declaratory relief rests in 
her co-ownership of the School Street Property. However, the controversy involves Area B, 
which is included in the legal description of Bruzzone’s property.  At issue is the contractual 
rights regarding Area B, which was the subject of the PPE Agreement.  As discussed above, 
Sibley has not alleged facts showing a right to enforce that agreement.  “An action for 
declaratory relief does not lie when a complaint alleges no facts showing an enforceable 
contractual right in the plaintiff and only a judgment for the defendant can be entered.” (Dynamic 
Industries Co. v. Long Beach (1958) 159 Cal.App.2d 294, 300.)  The demurrer is therefore 
sustained with leave to amend. 
 
 
3rd C/A—Trespass and 4th C/A—Private Nuisance 
 
            Demurrer to the Third Cause of Action and Fourth Cause of Action is overruled. 
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 Cross-Complainant alleges Cross-Defendant Bruzzone repeatedly interfered with Cross-
Complaint’s exclusive use and peaceful enjoyment of Area B and the rest of the School Street 
Property. 
 
 Cross-Defendant demurs on the ground the cross-complaint failed to state a cause of 
action for trespass and private nuisance because he could not trespass on property he owned.  
Also, Cross-Defendant maintains Sibley’s trespass cause of action is a repeat of Callister’s 
Eighth Cause of Action for Trespass, to which the Court sustained Bruzzone’s demurrer without 
leave to amend because the real property claims collapsed. Cross-Defendant argues the same 
results should be here.   
 
 The demurrer to the 3rd Cause of Action for Trespass and the 4th Cause of Action for 
Private Nuisance is overruled.  The cross-complaint alleges Bruzzone trespassed on the School 
Street Property, by entering the tenant’s offices and harassing staff and visitors. Furthermore, 
Sibley alleges Bruzzone sent a fencing contractor on to the property who proceeded to dig 
dozens of holes through the parking areas asphalt to erect a new fence.  (Cross-Complaint 5:9-
14.) 
 
 Cross-Complainant has alleged sufficient facts to state a cause of action for trespass 
and private nuisance as the cross-complaint alleges facts showing Bruzzone’s entry onto the 
School Street Property was not limited to Area B.  Also, Bruzzone’s interference with the 
peaceful and comfortable enjoyment of the property was not limited to Area B. 
  
Meet-and-Confer Declaration (CCP § 430.41) 
 CCP § 430.41 states that before filing a demurrer, the demurring party shall meet and 
confer in person or by telephone with the party who filed the pleading that is subject to 
demurrer. Cross-Defendant’s counsel, Lewis J. Soffer, filed a declaration pursuant to CCP 
§ 430.41, stating he sent an email to Dan Muller, counsel for Defendant/Cross-Complainant, on 
September 6, 2018.  Muller did not respond. 
 
 Technically, Counsel Soffer has not complied with the statute.  The court has made an 
exception this time as the motion was continued by the court previously and it was fully briefed.  
However, moving forward, the parties shall fully comply with the meet and confer process or the 
court will not consider the motion. 
 
 
Cross-Defendant’s Request for Judicial Notice     
  
           In the body of the Memorandum of Points and Authorities (5:26-28) Cross-Defendant 
requests the court to take judicial notice of Callister’s verified cross-complaints.  Cross-
Defendant did not comply with CRC, Rule 3.1113(l), but the request is unopposed. The court 
takes judicial notice of the existence of Callister’s cross-complaints. 
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 5.  TIME:  9:00   CASE#: MSC17-00763 
CASE NAME: BRUZZONE VS. CALLISTER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01403 
CASE NAME: VARGAS VS. RILEY 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01565 
CASE NAME: BACHMANN  VS.  BAY AREA AIR QUALITY MANAGEMENT DISTRICT 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY MICHAEL BACHMANN, SARAH STEELE 
* TENTATIVE RULING: * 
 
Matter referred to the Discovery Referee. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01668 
CASE NAME: HIGH MOUNTAIN VS. WANG BROTHERS 
HEARING ON MOTION FOR DEFAULT JUDGMENT AND DEFAULT 
FILED BY LEAD TASK INTERNATIONAL INVESTMENT, CO. 
* TENTATIVE RULING: * 
 
Both the Motion to Set Aside the Default and the Motion to Quash are granted. Moving 
Defendant received no actual notice of this lawsuit because it was served on an address that 
appears to have been wrongfully posted with the Secretary of State by Mr. Lai without the 
consent or knowledge of the true officers and directors of Defendant Lead Task International 
Investment Company. 
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 9.  TIME:  9:00   CASE#: MSC17-02224 
CASE NAME: ROGERS VS. WELLS FARGO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of ROGERS 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 The pending demurrer and Case Management Conference are continued to 
November 29, 2018, at 9:00 a.m., in Department 33.  The Court cannot set an earlier hearing 
date, based on calendar considerations. 
 
 The Court also sets an order to show cause hearing for that same date and time.  
Plaintiff Laura J. Rogers and her attorney of record, Sarah Shapero, are ordered to show cause 
why they should not be sanctioned in the sum of $ 900.00, jointly and severally, pursuant to 
sections 128.5 and 128.7 of the Code of Civil Procedure.   
 
 On or before November 1, 2018, plaintiff shall file and serve a declaration signed by 
plaintiff’s counsel.  Attached to this declaration shall be a ‘redlined’ copy of the “Amendment to 
Second Amended Complaint For Damages” filed on October 19, 2018.  This redlined copy shall 
show all amendments to the Second Amended Complaint in the following manner: deleted 
language shall be shown in ‘strike-through’ text, and added language shall be shown in shaded, 
bold, or underlined text. 
 
 No additional papers may be filed in support of or in opposition to the demurrer.  
Plaintiff and her counsel may file papers in response to the OSC, on or before November 8, 
2018.  Defendants may not file papers in response to the OSC. 
 
 The basis for this ruling is as follows. 
 
 1. Procedural Background. 
 
 On May 3, 2018, the Court sustained defendants’ demurrer to the First Amended 
Complaint.  Plaintiff was granted leave to amend, but such leave was conditioned on 
plaintiff’s adding allegations concerning important matters identified by the Court.  The Court 
also required a declaration from plaintiff’s counsel attaching a redlined copy of the 
amended pleading. 
 
 On June 15, 2018, plaintiff filed her Second Amended Complaint.  The Court was quickly 
able to ascertain, by reviewing the redlined copy, that plaintiff had failed to add allegations 
concerning certain of the matters identified in the Court’s May 3 ruling. 
 
 Defendants’ demurrer to the Second Amended Complaint came on for hearing on 
September 27.  In the tentative ruling published the day before the hearing, the Court directed 
plaintiff to file “a brief, verified amendment” to the Second Amended Complaint.  This 
amendment would include only certain specified allegations that had been required in the 
Court’s ruling on the demurrer to the First Amended Complaint, but that had been omitted from 
the Second Amended Complaint.  The purpose of requiring an amendment, rather than a full 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   10/25/18 

 
 

- 13 - 

amended pleading, was obvious: by reviewing only an amendment, the Court could quickly 
cross-reference the issues raised in the September 27 ruling against the new allegations. 
 
 Plaintiff did not contest the tentative ruling posted on September 26.  Accordingly, on 
September 27, the Court continued the hearing to October 25, and required plaintiff to file the 
“brief, verified amendment” on or before October 11.  The October 11 filing date would have 
given the Court sufficient time to review and analyze the amendment, and to draft a substantive 
ruling.  The Court anticipated that it might well sustain the demurrer without leave to amend, 
but — in fairness to plaintiff — the Court wished to have ample time to make certain that such a 
ruling was justified.  Because plaintiff’s attorneys saw and did not contest the tentative ruling 
posted on September 26, the Court fully expected that the amendment would be filed by 
October 11. 
 
 The amendment was not filed by October 11.  Instead, the Court received a 
“Joint Stipulation” to extend the time to file the amendment, from October 11 to October 18.  
The basis for the joint stipulation was that plaintiff’s attorney of record, Ms. Shapero, was out of 
the country on vacation from September 20 through October 12.  The associate who signed the 
stipulation, Jessica Galletta, could have notified the Court of this calendar conflict by contesting 
the tentative ruling posted the day before the September 27 hearing, and could thereby have 
obtained a later date for filing the amendment and a continuance of the hearing, but for 
whatever reason, Ms. Galletta chose not to do so.  Ms. Galletta chose instead to inconvenience 
the Court by cutting in half the amount of time the Court would have to review the amendment. 
 
 The amendment was not filed by October 18.  This is because, on that date,  plaintiff 
presented for filing a non-conforming document: a full pleading with the puzzling title “Amended 
Second Amended Complaint.”  Functionally, plaintiff chose to file a Third Amended Complaint.  
There was no accompanying declaration with a redlined copy of the new pleading that would 
show what changes had been made.  For the Court to ascertain what changes had been made, 
the Court would have had to conduct a line-by-line comparison of the original Second Amended 
Complaint and the 84 paragraphs comprising the “Amended Second Amended Complaint.” 
 
 The intake clerk refused to file the non-conforming document, because the Court in its 
order of September 27 had authorized plaintiff to file only “a brief, verified amendment.”  
The “Joint Stipulation” also refers to “a verified amendment,” and not to a full amended pleading.  
The intake clerk directed the person who presented the “Amended Second Amended 
Complaint” to file only an amendment instead. 
 
 Plaintiff’s counsel chose to disregard both the Court’s order and the intake clerk’s 
instructions.  Counsel changed only the face page of the pleading, so that it now reads 
“Amendment to Second Amended Complaint.”  This document, doctored so as to get by the 
intake clerk, was filed on October 19. 
 
 That this is the same document presented and rejected on October 18 is evidenced by 
the fact that the signatures of plaintiff and her counsel are dated October 17, and by the fact that 
the footer still shows the title of the document as “Amended Second Amended Complaint.”  
Further, the proof of service filed on October 19 shows service only of the “Amended Second 
Amended Complaint.” 
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 2. Need For Continuance. 
 
 It would be within the Court’s discretion to simply strike the new pleading and enter 
judgment for defendants.  However, the Court feels a responsibility to create a more clear 
record for purposes of any appellate review that may ultimately be sought by either side.  
Accordingly, despite the behavior of plaintiff’s counsel, the Court is determined to issue a ruling 
on the merits. 
 
 A continuance is necessary because the Court did not receive the new pleading until 
mid-afternoon on Friday, October 19.  This did not provide the Court and its legal research staff 
with adequate time to review and analyze the pleading. 
 
 Even if the Court had received the new pleading in a timely manner, the pleading is not 
what the Court ordered: a “brief, verified amendment.”  The Court is not going to task its legal 
research staff with conducting a line-by-line comparison of the original Second Amended 
Complaint and the 84 paragraphs comprising the “Amendment to Second Amended Complaint.”  
Accordingly, a continuance is required so as to allow plaintiff’s counsel to file a redlined copy. 
 
 3. OSC Re Sanctions. 
 
 In addition to the behavior identified in part 1 of this ruling above, the Court has grave 
concerns about the good faith of the new pleading. 
 
 For example, one of the matters that the Court requested be addressed in the “brief, 
verified amendment” was the crucial factual question of whether plaintiff’s agent showed up at 
the trustee’s sale with certified funds in the sum of $ 1,400,000.  In the new pleading, plaintiff 
alleges as follows: “Plaintiff lacks personal knowledge as to whether the [sic] Mr. Nace had 
certified funds necessary to effectuate a bid on November 6, 2017.”  (Amendment, pp. 7-8, 
¶ 25.)  This is plainly disingenuous. 
 
 A plaintiff does not need to have personal knowledge of all the facts alleged in a 
pleading, and plaintiff in the case at bar does not claim personal knowledge of all matters 
alleged in the “Amendment to Second Amended Complaint.”  Plaintiff makes many allegations 
on information and belief, and plaintiff’s verification states that the matters in the pleading are 
“true of my own knowledge, except as to those matters stated upon information and belief, and 
as to those matters, I believe them to be true.” 
 
 Further, plaintiff affirmatively alleges — and not even on information and belief — other 
facts concerning the trustee’s sale that she believes are favorable to her case: 
 

29. At the auction, the subject property was announced and the auctioneer 
stated that the foreclosure sale was postponed by operation of law, and that there 
would be no sale that day.  The auctioneer stated that the sale would take place 
on December 7, 2017, at the same time & location, therefore, Plaintiff’s agent 
was not given the opportunity to bid on the property. 
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Plaintiff Laura J. Rogers, who verified these facts to be true under penalty of perjury, did not 
herself attend the trustee’s sale, and so does not have personal knowledge of these facts; she 
can allege them only because they were told to her by Mr. Nace.  Why could Mr. Nace not also 
tell plaintiff whether or not he had brought certified funds? 
 
 Plaintiff’s invocation of a lack of personal knowledge only concerning unfavorable facts 
would appear to be dilatory and frivolous.  Those facts must be known by Mr. Nace, who is 
employed by plaintiff, lives on plaintiff’s property, and supplied plaintiff with all of her other 
information concerning the trustee’s sale.  Invoking a lack of personal knowledge only 
concerning unfavorable facts is merely an over-clever way of disobeying the Court’s previous 
orders to allege plaintiff’s position concerning factual matters known to Mr. Nace and essential 
— or fatal — to plaintiff’s theory of causation.  This may well justify an award of sanctions 
against plaintiff and her counsel. 

 

  

10.  TIME:  9:00   CASE#: MSC17-02224 
CASE NAME: ROGERS VS. WELLS FARGO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Please see Line 9. 

 

  

11.  TIME:  9:00   CASE#: MSC17-02427 
CASE NAME: LAKKREDDY VS. MANDOSER INC. 
HEARING ON MOTION FOR ORDER DETERMINING GOOD FAITH OF SETTLEMENT 
FILED BY BLUE BRIDGE INVESTMENTS LLC 
* TENTATIVE RULING: * 
 
Appear prepared to disclose the amount of the confidential settlement to the court. 

 

  

12.  TIME:  9:00   CASE#: MSC18-01183 
CASE NAME: SHORES VS. ROMANUS 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY NICHOLAS CHRISTIAN VELLIOS 
* TENTATIVE RULING: * 
 
Granted.  No opposition.  Answer to be filed and served by November 1, 2018. 
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13.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY GRASS VALLEY SH, LLC 
* TENTATIVE RULING: * 
 
The Court continues this matter to November 15, 2018. The parties have until November 6, 
2018 to file supplemental briefing addressing the following issue: whether the fifth cause of 
action for fraudulent transfer claim pled in this case is “a real property claim for the purposes of 
the lis pendens statutes” pursuant to Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 647. 

 

  

14.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to November 15, 2018 at 9;00 am in Dept. 33. 

 

  

15.  TIME:  9:00   CASE#: MSC18-01588 
CASE NAME: SILVA VS. CITY OF SAN PABLO 
HEARING ON MOTION TO STAY THIS ACTION PENDING RESOLUTION OF RELATED 
FEDERAL APPEAL  /  FILED BY SAN PABLO POLICE DEPARTMENT, et al. 
* TENTATIVE RULING: * 
 
Continued, upon stipulation of the parties, to November 15, 2018, Dept. 33 at 9:00 a.m. 

 

  

16.  TIME:  9:00   CASE#: MSC18-01614 
CASE NAME: MATOZA VS. POLIZZI 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY BRIAN R. GEDNEY 
* TENTATIVE RULING: * 
 
Granted.  In order to validly serve an individual by substituted service, a Plaintiff must show that 
a summons and complaint “cannot with reasonable diligence be personally served.”  No such 
showing has been made as to service on Mr. Gedney. 
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17.  TIME:  9:00   CASE#: MSN16-2334 
CASE NAME: SANTOS VS. CCCERA 
HEARING ON MOTION TO SET ASIDE AND VACATE JUDGMENT 
FILED BY NIDIA SANTOS 
* TENTATIVE RULING: * 
 
Petitioner Nidia Santos moves pursuant to Code of Civil Procedure § 663 to vacate this Court’s 
order denying and dismissing her petition for writ of mandate on the grounds that the finding by 
the administrative law judge that Santos was not incapacitated within the meaning of section 
31720.1 is with the weight of the evidence.  

Background 

Work and Injury History 

Santos began working for Contra Costa County in 1995. She argues that she is entitled to 
service-connected disability retirement benefits based on her orthopedic and consequential 
psychological injuries. Specifically, she contends that she is permanently incapacitated on a 
psychiatric basis and therefore unable to engage in any substantial gainful employment. 

Santos started work with the county as a clerk in 1995. In 2001 she worked in the Elections 
Department. In 2011 she was assigned to work at the Human Resource Department.  

In her application for disability retirement dated July 19, 2012, Santos states that she is 
permanently incapacitated from performing her duties due to “cervicalgia with bilateral 
radiculopathy, lumbago with bilateral radiculopathy, myofascial syndrome, cervicogenic 
headaches with intractable pain, frequent fall.” Amended Administrative Record (“AAR”)-135. 
She states that her original injury was carpal tunnel which she developed while working in the 
Elections Department in 2001. Id. She further states that this original injury “progressed into 
tendinitis, then into shoulders and neck and lower back.” She states that his injury “require[s] 
narcotics which make [her] unable to concentrate, drive, etc.,” preventing her from engaging in 
any substantial gainful employment. Id. 

Santos has not received specific psychiatric treatment but takes antidepressants as prescribed 
by Dr. Joel. 

Summary of Administrative Findings and Decision 

Exhibit F to the amended administrative record is the report and recommendation of 
administrative law judge Jill Schlichtmann. AAR-106. 

Judge Schlichtmann recommended Santos’ application for service-connected disability be 
denied. As indicated above, CCCERA ultimately adopted Judge Anderson’s recommendation. 

Judge Schlichtmann relied on the reports of Dr. Joel (AAR-162 through AAR-341; see also 
AAR-407 through 459), Dr. Ralph (AAR-139 through AAR-145), Dr. Khoi (AAR-146 through 
AAR-149), Dr. Perl (AAR-365 through AAR-374), Dr. Pang (AAR-359 through AAR-363), and 
Robert Cottle (a vocational rehabilitation consultant) (AAR-375 through AAR-387).  

Judge Schlichtmann accorded more weight to the opinion of Dr. Pang than of Dr. Joel to support 
her conclusion that Santos did not meet her burden. AAR-114. Judge Schlichtmann found that 
Dr. Joel’s opinion that Santos was permanently disabled on August 30, 2012 was not explained 
and that the restrictions he identified on September 19, 2013 were not incompatible with the 
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positions identified by Cottle. Id. Judge Schlichtmann found that the medical evidence did not 
establish that Santos was permanently unable to engage in any substantial gainful employment 
as a result of cervicalgia with bilateral radiculopathy, lumbago with bilateral radiculopathy, 
myofascial syndrome, cervicogenic headaches with intractable pain, and frequent falls. Id.  

Judge Schlichtmann also found that the medical evidence established that Santos’ insomnia 
was caused by sleep apnea rather than by pain medication or an industrial cause. As a 
consequence, she found that the medical evidence did not establish that Santos was entitled to 
disability retirement on the basis of insomnia. AAR-114. 

Ultimately, Judge Anderson concluded that because Santos was capable of substantial gainful 
employment, she was ineligible for a service-connected disability retirement. AAR-115. 

Analysis 

Code of Civil Procedure § 663 states the grounds on which a motion to vacate a judgment may 
be granted. It states: 

A judgment or decree, when based upon a decision by the court, or the special 
verdict of a jury, may, upon motion of the party aggrieved, be set aside and 
vacated by the same court, and another and different judgment entered, for either 
of the following causes, materially affecting the substantial rights of the party and 
entitling the party to a different judgment: ¶ (1) Incorrect or erroneous legal basis 
for the decision, not consistent with or not supported by the facts; and in such 
case when the judgment is set aside, the statement of decision shall be amended 
and corrected; ¶ (2) A judgment or decree not consistent with or not supported by 
the special verdict. 

Petitioner moves pursuant to CCP § 663(1) on the grounds that the weight of the evidence 
supports Ms. Santos’ contention that she is permanently incapacitated, and the Court improperly 
relied on lay evidence regarding medical opinions. 

The Court carefully reviewed the entire Amended Administrative Record prior to its ruling on 
the writ of mandate, and carefully reviewed that evidence again in consideration of the 
instant motion.  

Weight of the evidence 

In the original petition, the Court considered whether the weight of the evidence support the 
finding that Santos was unable permanently to engage in any substantial gainful employment. 
The Court found that it did not. In the instant motion, though not enumerated, Petitioner argues 
that there are “specific problems with the tentative ruling.” Mot. at 2:17-18. (The Court notes that 
the tentative ruling is now the Order of the Court and all references herein are to that Order). 

As best as the Court is able to understand, Petitioner contends that (1) the reports of Dr. Pang 
and Dr. Joel are not inconsistent; (2) Dr. Joel’s August 30, 2012 opinion that Ms. Santos was 
permanently incapacitated was explained on another date; (3) Ms. Santos’ sleep apnea was 
inadequately considered; and (4) Dr. Joel’s rebuttal to Mr. Cottle’s evaluation was improperly 
disregarded. For those reasons, Petitioner contends, “the preponderance of the evidence 
demonstrates that Mrs. Santos is permanently incapacitated on the basis of her chronic pain 
and pain management medications interfering with her sleep and cognitive function.” Mot. at 5: 
3-5. The Court takes each of these in turn. 
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(1) the reports of Dr. Pang and Dr. Joel  

Petitioner argues that the reports of Dr. Pang and Dr. Joel are “not inconsistent.” Mot. at 2:20. 
The Court disagrees. While the physical findings of Drs. Pang and Joel may not be entirely 
inconsistent, Dr. Pang recommended work restrictions whereas Dr. Joel concluded (without 
explanation) that he found Petitioner “permanently disabled” on August 30, 2012. (This 
conclusion is discussed further, below). The Court agrees with administrative law judge Jill 
Schlichtmann that the opinion of Dr. Pang is entitled to more weight than the opinion of Dr. Joel. 

(2) Dr. Joel’s August 30, 2012 opinion that Ms. Santos was permanently incapacitated  

Petitioner contends that Dr. Joel provided a very detailed explanation of his conclusion on 

August 30, 2012 that Petitioner was permanently disabled at a later date, and cites to Dr. Joel’s 

discussion of the report from the vocational consultant Robert Cottle. Mot. at 3:2-3. As the Court 

previously noted, however, Dr. Joel’s rebuttal to Mr. Cottle’s evaluation in his 9/21/15 report 

(AAR-187 through AAR-188) is of low value as his speculations regarding jobs Santos could 

perform is not grounded in a background of vocational expertise.  

(3) Ms. Santos’ sleep apnea 

Petitioner’s argument with respect to sleep apnea is not entirely clear; as best as the Court is 
able to determine, the crux of her argument is that this issue was inadequately considered. See 
Mot. at 3:10-12 (“[t]o the extent that sleep disturbance causation issues are a determinative 
question in this case this would be in factual and legal error.”).  

Dr. Joel attributed Santos’ daytime somnolence primarily to her sleep apnea. AAR-243. Dr. Perl 

reported that Santos suffered from sleep apnea and that she tends to get only three hours of 

sleep per night due to pain keeping her awake. AAR-365. He observed that she “was cognitively 

intact, and there were no abnormalities of orientation, attention span, concentration, memory, or 

abstraction.” AAR-370. The conclusion that Ms. Santos’ insomnia was caused by sleep apnea 

rather than by pain medication or an industrial cause is supported by the evidence in the record. 

(4) Dr. Joel’s rebuttal to Mr. Cottle’s evaluation  

Petitioner argues that “Dr. Joel is an occupational physician who frequently treats injured 
workers. He is therefore familiar with the physical medicine requirements of positions discussed, 
and can easily identify the inconsistencies of Mr. Cottle’s proffered positions with Mrs. Santos’ 
work restrictions[.]” Mot. at 4:15-19 (emphasis omitted). However, as the Court noted above, Dr. 
Joel’s opinion is not grounded in vocational expertise. Dr. Cottle, on the other hand, is a 
Certified Disability Analyst and Disability Management Specialist, a Diplomat American Board of 
Vocational Expert, and a Vocational Rehabilitation Consultant. AAR-387. As the Court stated 
above, Dr. Joel’s rebuttal to Mr. Cottle’s evaluation in his 9/21/15 report (AAR-187 through AAR-
188) is of low value as his speculations regarding jobs Santos could perform is not grounded in 
a background of vocational expertise. 

Lay evidence regarding medical opinions 

Pursuant to Government Code § 31720.3 “[i]n determining whether a member is eligible to retire 
for disability, the board shall not consider medical opinion unless it is deemed competent and 
shall not use disability retirement as a substitute for the employer’s disciplinary process.” 
Petitioner argues that while this statute does not directly address vocational evidence, Mr. 
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Cottle’s report is nevertheless not competent evidence. Petitioner argues that Mr. Cottle’s report 
is not substantial evidence because it is “based on facts no longer germane, on inadequate 
medical histories and examinations, or on incorrect legal theories.” Mot. at 5:26 – 6:1-2 (citing 
Hegglin v. Workmen’s Comp. App. Bd. (1971) 4 Cal.3d 162, 169). 

Specifically, Petitioner contends that “[t]he reliance on Mr. Cottle’s report amounts to improper 
use of lay evidence as medical evidence when Mr. Cottle selectively chose only portions of the 
medical record to review and apply.” Mot. at 6:3-5. Essentially, Petitioner argues that Mr. 
Cottle’s opinion is invalid because he did not apply the medical findings of Dr. Joel and 
“affirmatively and selectively misapplied Dr. Pang’s report when ignoring the pain management 
findings of Dr. Joel.” Mot. at 6:10-11. 

However, Mr. Cottle indicates in his report that “[t]he reports of the primary treating physician, 
Mannie Joel, M.D. from December 30, 2008 through January 17, 2014 were reviewed.” AAR-
381. Mr. Cottle’s report is not deficient for failure to consider Dr. Joel’s opinion; instead, 
Petitioner’s objection appears to be with Mr. Cottle’s conclusions regarding occupational 
restrictions. The Court finds that Mr. Cottle’s report is competent evidence.  

Conclusion 

The Court has once again reviewed the evidence carefully. The Court’s independent 
judgment is that administrative law Judge Schlichtmann did not err in finding that the 
medical evidence did not establish that Santos was permanently unable to engage in 
any substantial gainful employment. Accordingly, the Court denies the motion. 

 

  

18.  TIME:  9:00   CASE#: MSN18-1894 
CASE NAME: KAISER VS. DRUNGO-VONGVILAY 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 
FILED BY KAISER FOUNDATION HOSPITALS, et al. 
* TENTATIVE RULING: * 
 
Appear. 
 

 

 


